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FIVE KEY LEGAL POINTS FOR THAILAND 

UPSTREAM M&A FOR OIL AND GAS IN 2021 
 

The global oil & gas market continues to be confronted with uncertainty which has resulted in tremendous price 

swings over the past decade. The sector is contending with the immediate impacts of the COVID-19 pandemic, 

which in 2020 resulted in a significant drop in demand, short-term oversupply, as well as countless headaches 

in supply chains caused by closed borders and local health regulations. On top of this, mid-term turbulence 

caused by ever-shifting geopolitical winds, and the long-term trend of decarbonization, are both shrouding the 

sector in uncertainty. 

Despite this unclear outlook, we expect to see an uptick in M&A activity in 2021, as petroleum producers seek 

to offload riskier assets and prospective buyers look for attractive acquisition targets. This brief provides an 

overview of legal issues impacting M&A deals in the upstream sector in Thailand. 

Review of 5 legal points for upstream M&A in 2021 

1) Regulatory consents 

The primary regulator responsible for managing upstream petroleum exploration and production in Thailand is 

the Department of Mineral Fuels, Ministry of Energy (“DMF”). Consent from the DMF or the Ministry of Energy 

(“MOE”) may be required to consummate an acquisition, depending on the structure of the transaction. 

Historically, the sole method to explore and produce (“E&P”) petroleum in Thailand was by way of a concession 

granted by the relevant ministry (currently, the MOE). In 2017, the Petroleum Act, B.E. 2514 (1971) (as amended) 

(the “Petroleum Act”) was amended to add production sharing contracts (“PSCs”) and services contracts as 

alternate instruments for E&P activities. The MOE awarded two PSCs in 2018 with respect to existing gas fields 

in the Gulf of Thailand which are currently being operated under existing concession agreements. Given the 

limited impact PSCs and service contracts have had on the E&P sector as a whole in Thailand as of the date of 

this newsletter, we will focus our analysis on the concession regime. 

Direct acquisitions 

The primary piece of legislation governing oil & gas exploration and production is the Petroleum Act. The 

concessionaire may transfer all or part of its direct interests in its petroleum concession in accordance with 

sections 47, 48 or 50 of the Petroleum Act, as follows: 

• Onboarding new co-venturers: Section 47 allows the concessionaire to co-venture with other oil and gas 

companies, provided: 1) permission is granted from the MOE, and 2) the co-venturers will remain jointly 

and severally liable to the MOE for performance under the concession agreement. Section 47 transfers 

occur in cases where the transferor will not completely divest its interests in the petroleum concession. 

• Intragroup transfer: Section 48 allows the concessionaire to transfer all or part of its concession to an 

affiliate without the need to first obtain prior approval from the MOE. However, the transferee must satisfy 

the requirements set out in section 24 of the Petroleum Act (see below), and the transferee must generally 

supply a guarantee from a suitable parent or affiliate company in accordance with section 24. Although 

the MOE’s prior approval is not required, the transfer will only take effect from the date on which the DMF 

confirms that the transfer is in accordance with section 48 of the Petroleum Act. 

• Other cases: Section 50 allows the concessionaire to transfer all or part of its petroleum concession to a 

third party upon receiving the consent of the MOE. As in the case of section 48, the transferee must satisfy 

the requirements set out in section 24 of the Petroleum Act. A section 50 transfer can be illustrated as 

follows: 
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Section 24 of the Petroleum Act requires a concessionaire to be a company that “has capital, machinery, 

equipment, tools and specialists to such extent that it is capable to explore for, produce, sell and dispose of 

petroleum.” In the event the concessionaire does not meet these requirements, the DMF will require another 

company that possess those qualifications and “which has a relationship in capital or management” with the 

concessionaire to guarantee the obligations of the concessionaire. 

Indirect acquisitions 

Neither the Petroleum Act nor the concession agreements in effect in Thailand address indirect acquisitions of 

an interest in a petroleum concession. The most common form of an indirect acquisition would be a transfer of 

shares in the concessionaire, or a parent company of the concessionaire, to a buyer. Although the same legal 

entity remains party to the concession agreement, effective control over the concessionaire has been 

transferred by way of the indirect acquisition. 

A common structure for indirect acquisitions can be illustrated as follows: 

 

Even though the Petroleum Act and the concession agreement are silent on the issue, an indirect transfer may 

give rise to consequences under section 24 of the Petroleum Act. In practice, the DMF routinely requests the 

guarantee contemplated under section 24 of the Petroleum Act from concessionaires’ parent companies. If the 

indirect acquisition will include acquisition of the shares of the guarantor, then there should be no impact under 

section 24. However, if the proposed acquisition involves the transfer of shares in the concessionaire without 

also transferring the shares of the guarantor, the DMF may object that the issued guarantee no longer meets 

the requirements under section 24. This provides the DMF with the ability to scrutinize the contemplated 

transaction. 

2) Impact on the Joint Operating Agreement (“JOA”) 

Many of Thailand’s oil and gas fields which are currently in production are subject to concessions which were 

granted several decades ago. As such, many of the JOAs currently in use in Thailand date back to the 1980s 

and 1990s, before many of the model agreements commonly in use today existed. Accordingly, there is a great 

degree of variation among the JOAs currently in use in Thailand, making it difficult to generalize about their 

terms and conditions. 

In practice, many acquisitions involving upstream assets in Thailand are structured as indirect share transfers. 

The impact on the JOA, therefore, tends to arise in the form of a restriction on changes of control of one of the 

parties. The occurrence of a change of control without the consent of the other parties may give rise to 

termination rights. 

 



3) Decommissioning liabilities 

Decommissioning obligations are generally attributed to the existing concessionaire(s) at the time the 

obligations are triggered. There is generally no obligation for any former concessionaires to participate in or 

fund decommissioning activities. As highlighted above, most transactions for upstream assets in Thailand take 

the form of an indirect transfer by way of a share sale. As such, the transferee will typically assume the 

departing concessionaire’s decommissioning liabilities. However, the departing concessionaire and new 

concessionaire are free to devise contractual arrangements, such as appropriate representations and 

warranties, liability caps, indemnification, and/or insurance requirements, in order to allocate risks differently 

than as prescribed by law. 

4) Merger Control Regime under the Trade Competition Act 

Advisors to M&A deals which involve projects in Thailand or have impact on the Thai market need to be mindful 

of the recently enacted Trade Competition Act B.E. 2560 (2017) (the "TCA").  The TCA exempts industries where 

there is a specific law governing trade competition matters, but since the Petroleum Act does not prescribe 

specific rules to regulate competition and merger among concessionaires or contractors, the merger control 

regime under the TCA will apply, in principle, to any merger involving upstream oil and gas.  

It is important to note that the mid and downstream sectors may be subject to a separate merger control regime. 

The Energy Industry Act B.E. 2550 (2007) (“EIA”) prescribes a merger control regime for operators holding 

licenses issued under the EIA, including those for natural gas transportation, acquisition and wholesale, retail 

through distribution pipeline systems, and natural gas storage and transformation of LNG. If the target holds 

any of such licenses, applicability of this merger control regime needs to be analyzed. 

Definition of “Merger” 

Under the TCA, "merger" includes (i) amalgamation of two companies; (ii) acquisition of more than 50% of the 

relevant assets of a company; (iii) acquisition of more than 50% of shares of a non-listed company; and (iv) 

acquisition of shares of a listed company which results in the acquirer having at least 25% of the shares of such 

company.  

• Whether direct acquisitions are considered a “merger” 

A "merger" in the context of the TCA includes acquisition of more than 50% of the relevant assets of the 

transferor entity. Therefore, an acquisition of an interest in a concession agreement and joint ownership 

in concession assets from a concessionaire would also fall within the definition of "merger" if such interest 

and assets constitute more than 50% of the total assets of the transferring concessionaire. In the case of 

an acquisition of a majority interest in the project, analysis with respect to the project as a whole (not only 

the transferring concessionaire) is also required as the transaction may also be considered as a "merger" 

of the whole project based on application by analogy of the definition prong of the "merger" for share 

acquisitions. The interpretation of the Office of Trade Competition Commission on this point still remains 

to be clarified. 

• Whether indirect acquisitions are considered a “merger” 

A "merger" in the context of the TCA includes acquisitions of shares resulting in holding voting rights of 

more than 50% of all shares of a non-listed company. The aforementioned indirect transfer by way of a 

sale of shares in a company registered outside of Thailand is also viewed as “merger” under the TCA’s 

merger control regime. 

Thresholds for Merger Filing/Notification 

Under the TCA, a "merger" which may result in a "monopoly" or a status as a “business operator with a dominant 

position in a market” must obtain permission from the Trade Competition Commission (the “TCC”). A “monopoly” 

is defined as a circumstance where one business operator in any one market has the power to the fix price and 

quantity of its goods or services freely and has sales revenue of THB 1 billion or more. A "business operator 

with a dominant position in a market" is defined as (i) a business operator in the market of any goods or services 

having a market share in the previous year at 50% or above and sales revenue in the previous year at THB 1 

billion or more; or (ii) the first three business operators in the market of any goods or services having an 

aggregate market share in the previous year at 75% or above (excluding any business operator having a market 

share in the previous year of less than 10% or sales revenue in the previous year of less than 1 billion THB.) 

In addition, a merger which may result in a significant reduction of competition in any market must notify the 

result of the merger to the TCC within seven days from the date of the merger. A "merger which may result in 

significant reduction of competition in any market" means a merger where the sales revenue of any business 

operator involved (including entities under the same control) or the aggregate sales revenue of the merging 

entities in any market is THB 1 billion or more and does not create a monopoly nor a business operator with a 

dominant position.  



5) MAC Clause 

Generally, traditional clauses and processes in M&A deals in Thailand are similar to those found in other 

jurisdictions. However, the regulatory consents mentioned above in the context of direct acquisitions sometimes 

create a gap of several months between the signing of an agreement and closing of the transaction. Accordingly, 

the buyers may negotiate for a condition precedent to the closing that there be no material adverse change 

(MAC) to the business, assets, profits and/or prospects of the target.  

The precise interpretation of what constitutes a MAC will depend on the wording of the agreement and the 

governing law. In a Thai law context, we are not aware of any Thai Supreme Court precedents which have 

rendered a decision based on MAC in the context of M&A deals, but we may see Thai Supreme Court precedents 

on this point in the near future given the unprecedented nature of the COVID-19 pandemic and its ramifications. 

Final Thoughts 

The upstream petroleum sector is inherently risky. The acquisition of E&P assets in Thailand, as in any other 

jurisdiction, is accompanied by a number of legal risks which need to be addressed. A proper understanding of 

the contours of upstream M&A transactions in Thailand will allow parties to mitigate and allocate risks 

effectively. 

If you would like to discuss any of the legal implications of the matters discussed above, please contact the 

authors listed in the right-hand column. 

 

This publication is intended to highlight an overview of key issues for ease of understanding, and not for the provision of legal advice. If you have any questions about this publication, please contact your regular contact 

persons at Mori Hamada & Matsumoto or Chandler MHM Limited. If you should have any inquiries about the publications, or would like more information about Chandler MHM Limited, please contact bd@mhm-global.com. 

 


